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Laws on Cross—Border Insolvency in the
Context of Bank Insolvencies

Tetsuo MORISHITA

Associate Professor of Law, Sophia University

In November 2000, Japan introduced the new cross—border insovency law
regime, which basically follows UNCITRAL model law. Japan abolished the
principle of territoriality on the effect of Japanese insolvency proceedings,
and set up the special proceeding to recognize and give assistance to foreign
proceedings. In this article, I tried to make a kind of feasibility study of this
new regime in the context of international bank insolvences.

First, regardless of generally positive attitude to recognition of foreign pro-
ceedings under the new regime, any insolvency proceeding of foreign banks,
whether main or non—main, should not be recognized in Japan, at least when
the bank in liquidation has a branch office in Japan. It is because Japanese
banking law requires compulsory the commencement of its own liquidation

proceeding in Japan.
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Secondly, it is necessary to develop theory to control the extraterritorial
reach of Janapnese insolvency proceedings. Japan expressly abandoned the
principle of territoriality, but no standared has been set up how far Japanese
proceedings extend internationally. In this article, I emphasized the necessity
for Japanese law to make its own judgment about how insolvency jurisdic-
tions should be internationallydistributed between such parallel proceedings.
It must be the key to solve various issues which may arise where concur-
rent proceedings exist, such as liquidators’responsibilities, creditors’ recovery
in foreign countries, cross—filing, cooperation with foreign proceedings and

multi-branch netting.



