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Horei, an enactment which contains general choice-of-law rules, has no
specific provision for maritime affairs. The draftsmen of the act state that
it is not applicable to the matter associated with the ship and that the choice-
of-law rules on this subject would be prescribed by another statute.
Nevertheless such a legislation has never been adopted. Consequently the
question remains whether the general choice-of-law rules should be applied
to maritime affairs. There are three potential grounds of the elimination of
the general rules in maritime conflict of laws. First, it is alleged that some
legal issues, such as general average, are unable to be subsumed under any
of judicial categories prescribed in Horei. Such a subsumption is sometimes
difficult, but the law applicable to general average could be determined by
Article 7 of Horei, whose chief object is a judicial act. Secondly, when a
connecting factor is on the high seas, the applicable law cannot be deter-
mined by it. While that is definitely the case, such a situation is not
peculiar to maritime affairs. Torts may be committed and movables may
be found in the place which is no nation’s territory. A rule which is not
specific to maritime affairs, but generally deals with such a situation should
be formulated. Thirdly, the lex situs to be applied to interests in a ship by
the general rule may be inappropriate, particularly when a ship is transfer-
red while it is outside a registering country. This problem should also be
solved by a rule which would generally be applied to a thing which is
registered in a country but can cross the border. Horei has defects or
lacunae but there is no need to establish a special maritime choice-of-law.



