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The Law Applicable to International Contracts

Yoshiaki SAKURADA

Professor, Graduate School of Law, Kyoto University
From tracing closely the historical background and the legislative deve-
lopments relating to Article 7 of the Horei (Law of Application of the Laws
in General) , it follows that Article 7 shall be construed as the expression of
the party autonomy. Article 7, paragraph 1 of the Horei covers not only the
express agreement on the law applicable to international contracts, also the
implied agreemant. While Article 7, paragraph 2 stipulated lex contractus
when the intension of parties was not clear, and should be deemed to be a
legal presumption of the wills of contracting parties according to the
academic theories, its interpretation of Article 7, paragraph 1 of the Horei
tends to extend the implied agreement. This tendency might have resulted

in the possible non-application of Article 7, paragraph 2 and has brought
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confusions to a certain degree in the funding of applicable law to interna-
tional contracts.

The analysis of court decisions in relation to Article 7 of the Horei
reveals that the intention of contracting parties shall be proved by the litig
ating parties as a matter of facts, and that implied agreements upon the law
applicable to international contracts shall consist in real wills of the parties
as the first step. While courts have tended to rely upon Article 7 paragraph
2 when the wills of contracting parties could not be proved, the implied
agreement has been gradually construed as a presumption of their inten-
tions. This tendency might cause some legal uncertainty, because the
parties could not foresee the law applicable to international contracts.
Therefore, the comparative studies of recent legislations and international
treaties upon conflict of law as to international contracts shows that
implied agreement should be limited to the real intentions of parties (the
EEC’s Rome Convention, Article 3 reads “The choice must be express or
demonstrated with reasonable certainty by the terms of contract or the
circumstances of the case”) . On the other hand, locus contractus of Article
7, paragraph 2 of the Horei can be construed as an objective point of
contract and is too narrow to govern all kinds of international contracts.
To adapt the regulation in the Horei to international situation is necessary.
The author concludes that Article 7 of the Horei requires its amendment
urgently and proposes that the contract shall be governed by the law of the
country with which it is most closely connected, provided that the parties
do not express their defferent will. This construction follows Article 15 of
the Horei and the party autonomy shall take preference over the most
closely connected law in fact. Some types of contracts need a specific
regulation, such as consumer contracts or employment contracts. The

details of the proposal require another investigation.



